BEFORE THE TENNESSEE REGULATORY AﬁTHORITY
Nashville, Tennesse’ o .

Re:  Petition for AT&T Commumcatlons of th,e South: C@n’tra{ States, it and TCG
MldSouth Inc. for Structural Separatzon of BellSouth Telecammumcatlons Inc.

‘ Docket No 01-00405 ,

BRIEF OF VERIZON SOUTH., INC. IN OPPOSITION TO PETITION FOR
STRUCUTRAL SEPARATION

Venzon South lnc (Verlzon) frles this brlef in response to the Tennessee
Regulatory Authontys (Authonty) November 19, 2001 general call for comments
or briefs from any mterested party regardlng structural separatron Verlzon

' opposes structural separatlon on two basrc grounds 1) it is poor pubhc polrcy

o ,that has been rejected by every state commission and Ieglslature that has

deCIded the issue, and 2) the Authorlty does not have junsdlctlon to order the
requested rellef Verizon unequrvocally supports the Flonda Publlc Servrce
Commission’s recent conclusmn that structural separatlon isa draconlan remedy
that Ieads. to greater costs, dlscourages |nnovat|on and investment, |s_an :
lnefflcrent way to encourage competrtlon and is a"solution |n -search-of a

»l-

' problem. The Authonty should deny the request and close this docket

: In re: Petition by AT&T Commumcatlons of the Southern States ‘Inc., TCG South Florida, and
_MediaOne Florida Telecommunications, Inc. for structural separat/on of BellSouth

" Telecommunications, Inc. into two distinct wholesale and retail corporate subsidiaries, ‘Docket No ‘

010345-TP, Order No. PSC-01-2178-FOF-TP- (Fla P.S. C Nov. 6, 2001) A copy of the order
E (Flonda Order) is attached as Appendlx A _ _ L



The rehef requested in Tennessee is hardly new or novel ‘and there i isa

STRUCTURAL SEPARATION REQUESTS HAVE BEEN
'REJECTED ACROSS THE COUNTRY '

. strong track record across the nation that it is exceedlngly poor publlc policy.

The foIIowmg matrlx shows |ts rejectlon before state commlssmns and

leglslatures_ everywhere the process ls»complete. _

[STATE

ACTIVITY.

DATE

Commission issued order rejecting structural separatlon
Docket No. PUCO10096 '

| Florida  AT&T and others file petition with FPSC 1 3/21/01
' e Commission workshop on structural separatlon Docket No. | 7/30 & 31
010345-TP 10/16/01
e FPSC ruled it did not have junsdlctlon and closed the ’
_ proceedlng -
llinois e Structural separation Ieglslatlon introduced (38928) 2/22/01
» Hearings on legislation ' 1 3/19 & 3/22
~» Telecommunications rewrite legislation passed without -| 5/30/01
- structural separation requirement (HB2900)- _
Maryland e Structural separatlon leglslatlon introduced i in House (HBQS?) 2/9/01
a e Hearing 2/22/01
‘e Structural separatlon legislation withdrawn by sponsor . 3/2/01
Pennsylvania ¢ Hearings held béfore Commission 2/26/01
e  Legislation (two bills) mtroduced to reject/prohlblt structural 3/19/01
separation o
»__Final PUC Order rejecting full structural separation 4/20/01
Virginia  AT&T and others filed Petition with Commission - | 4/9/01
R ‘s Verizon filed motion to dismiss and answer to petition | 4/27/01
[ ]

6/26/01

As can be seen, structural separatlon has recelved no support where a

~final decrsnon has been made




I SPECIFIC COMMISSIONACTION
‘ Eyery state_'com'mis_sion that has completed its consideration of '.structuralv
separation has rejected it as a legitimate regulatory- 'tool.. These decisions are
g discussed below. | | | |
A. Florida
On November 6, 2001 the Florida Public SerVice Commis3ion (FPSC or
Florida CommiSSion) issued its “Order Granting BellSouth s Motion To Dismiss
AT&T S AND FCCA s Petition For Structural Separation i The Order is Significant |
given the eVidentiary record on which it is based and the detailed analySis |
contained in the Order The FPSC allowed for multiple briefing cycles held
}extenSive workshops and‘ held several oral arguments_in response to the _
structural separation req‘u_est. The}Order addrééses the key policy issues _
surro‘unding structural separation regardless of the specific jurisdictional iSSues |
_ .present in a particular state. | K _ | |
The Florida Order first disposes of. AT&T’s legal analysis supporting its - |
contention that the FPSC has.juriSdiction to grant a structural relief}remedy. .In
'. Florida as in Tennessee 'AT&T relie’d upon an implied authority argUment in the |
o absence of a statute on p0int The Florida Commisswn concluded that it was
'} unfathomable” that the Legislature intended to give it such a broad grant of .
| authority and found the Petitions failed to state a cause of action The Florida

Commissionsummarized their conclusion on thev legal issue as follows:

" 2Florida Order at 6. :



, “Namely, we have nerther Federal or State authonty to grant the relief requested

full structural separatron "3

After dispo_sing of the ju'risdictionat issue, the Florida Commission
addressed the policy issues presented by the request. The’FPS_C first reviewed
- the numerous competitive dockets .pending- before the Commission concerning

UNEs, 0SS, dispute resolution, p'erform’an'ce measures, anticompetitive behavior
and a collabo'rativ_e process to resolve systemic issues arising from
interconnection agreements. This review led the FPSC to conclude these
dockets were sufficient to resolve any alleged competitive issues and that the
requested relief was a “solution in search of a problem.”

Moreover, while some of thoSe_ dockets are pending, AT&T and

FCCA have petitioned this Commission for additional relief. This -

most recent Petition requests relief so draconian that of the states

that have examined the issue, all have rejected it. [footnote omrtted]

- To find that structural separation is hecessary to promote
competition, as the Petitioners urge, implies at best, that we
question our confidence that the other dockets will promote
- competition; and at worst, that our earlier efforts have been in vain.

Similarly, this most recent Petition either is cumulative, or will ‘

interfere with, our earlier efforts, many of which are ongoing. Inany -

event, pursuing this course of action will further deplete our limited

resources to the detriment of other pending dockets, some of

which, as mentioned earller were initiated at the request of the

» Petrtloners before us.* :
"The Commlssmn next addressed the costs associated with structural
separatlon and found it was an “mefﬂcrent way to encourage competrtlon s The
. Commlssron noted that addrtlonal regulation creates costs and mefﬁmencres and 5

- brlngs uncertarnty to an rndustry in WhICh stabllrty |s necessary to foster .

Y B
‘ 4Florlda Order at7 -
' /d o S



cOmpetition.G_ The CJ:ommi_ssion"stated_ it could not ignore the hundreds of‘

" interconnection agreements in eftect and concluded their'eXistence contradicted -
any notlon that structural separatlon is a prereqursrte to the establlshment of
competltlon in the telecommunlcatlons mdustry The Commrssron generlcally
rejected structural sep'aratlon asa val|d regulatory tool.” |

We cannot indulge hypertechnical interpretation of procedural
protocol where the interests of Florida ratepayers are at stake. In
this proceeding, like all others, we need to take a common sense
approach, considering costs and benefits of suggestions which -
come before us. In the workshop, we were advised thata
bifurcation of BellSouth would inevitably lead to greater costs —
greater costs which would be ultimately borne by Florida's
ratepayers. We learned of the necessity for certainty in this
industry — certainty which would be upset by further investigation of -
such a draconian measure. We were advised that the fracture of
BellSouth would discourage both innovation and investment —
innovation and investment which would have otherwise inured to
the benefit of the ALEC community, and to Florida's ratepayers
Indeed, investment and innovation are among the many reasons
’we are mandated to foster competltron to begin wrth

_ Finally, the FPSC discussed the increased importance of nat'ional security ,

since September 11 2001 and the abrllty of American. rndustry to respond to.

- natlonal events ‘The FPSC noted that Verlzon reestabllshed sen/lce to Wall

. Street in less than a week and accepted that th|s could not have occurred |f
) Venzon was separated |nto wholesale and retall operatrons

" Thisisa l‘lSk to our economy and consumers that we are not willing
to take lt would be a vrolatlon of simple common sense for this

6 Florlda Order at 8. o : ‘ '
7 Structural separatlon would require massive change and lntroduce in the words of FCC .
~ Chairman Powell, an “extraordinary period of disruption and uncertainty” in the development of
- local competition. - Michael K. Powell, Chairman, FCC, Hearing of the Telecommunications and
. -Internet Subcommittee of the House Energy and Commerce Commlttee Agenda and Plans for
: Reform of the FCC, Mar. 29, 2001.



Commrssron to erect a structurat berrler to BelISouth s abrlrty to
reactto natronat emergency in these troubled tlmes
Verrzon submrts the FPSC order is the current Iahdmark decrsroh on
- structural separatlon and was entered after extensrve proceedlngs and analyS|s
The Authority shou.ld carefully conS|der its findings and conclusions in renderrng
its decision. N ~

'B.  Virginia

The Virgini'a State Corporetion‘Co_mmissionv (VSCC) dtsmissed..a request. |
for structural se.paration on June 26, 2001.'° The reque'st sought the se.per_atio‘r_t |
ef Verizon’s Vi’rginia eperations inte distinct wholeeate and retail corr)orate .
'sebsidiariesas an elleged tool. fdr"thCreeeihg combetition. ;Th.‘e VSCCrejected |
the’_reeuest ru_lihg that the Commission did not have the broad inherent authority
" to order the requested etructural separation.”” The VSce also concluded full
structttral se‘p”aration would'trnpair Verizon’s property;rights under its Virgihia ‘
vcertificates ahd_ that the_1996 Act also did not support the reqtrested relief.‘ The
'C'ommissi'oln cohcluded‘ ahy alteged problents could be vaddressed in existing
cases and cloeed the vdo‘cket;m | |

C.  Pennsylvania
The history 6f-strt1ctu_ral‘ seb’aratioh. in Pehneyilv_’a'niavis cdmplex and lengthy wrth :

" the case proceeding through multiple stages inclu‘di,n'g massive appellate' -

s Florrda Order at9: ' .
19 Joint Petition of Cavalier- Telephone LL. C Network Access Solutions, LLC Covad
“ Communications Company and AT&T Communications of Virginia, Inc. for Structural Separatlon ‘
of Verizon Virginia inc. and Verlzon South Inc., Case No. PU0010096 (V.S C C June 26 2001) ‘
. $V|rg|ma Order). . L , ,
Vrrgmra Order at 4.
Vrrgrnra Order at 5.



ltigation.™® The Pennsylvania Public Utility Commission (PPUC) ultimately
rejected full structural separation on April 20, 20}01}.;1}4 The issue first arOse'during X
a hu'ge docket (the “Globat' Docket”) aimed at accelerating competition in |
Pennsylvania.® The.linitial» Global Orde‘r tentatively- concluded that structural
| separation was a-t/alid reguletory tool but did not-address any of the details
requwed to |mplement structural separatlon and the PPUC held another docket
to further pursue the issue. - |
In the final phase of the case, Verlzon presented ewdence that the costof . |
‘ structural separatlon in Pennsylvama was over $1 bllhon doIIars Whlle the
| Commlssron did not accept Verlzon S specrflc cost estrmate of structural
vseparation, the PPUC acknowledged that full structUraI separation would require
substantlal |mplementat|on costs and that the resultmg regulatory oversrght over
~ the separated entities would not be reduced 16 The PPUC rejected full structural :
'__separatlon onthese»two points and imposed a Code of Conduct to resolve any |

competitive concems. The PPUC held that implem_'enting nondiscrimination

'? While the Pennsylvanla commission’s authority to order structural separatlon was |n|t|ally
. upheld by an intermediate appellate court, Bell Atlantic — Pennsylvania, Inc. v. Pa. PUC, 763 A.2d
440 (Pa. Cmwith. 2000), the Commission ultrmately chose not to exercise this authority before the
Pennsylvama Supreme Court had an opportunity to rule on this issue. .
' Structural Separation of Bell Atlantic-Pennsylvania, Inc. Retail and Wholesale Operatlons M-
00001 353, Opinion and Order (P.P.U.C. April 11, 2001) (Pennsylvanla Order).
S Joint Petition of Nextlink Pennsylvania, Inc.; Senator Vincent J. Fumo; Senator Roger :
Madlgan Senator Mary Jo White; the city of Philadelphia; The Pennsylvania Cable &

.. Telecommurnications Association; RCN Telecommunications Services of Pennsylvania, Inc.; ,
Hyperlon Telecommunications, Inc.; ATX Telecommunications; CTSl, Inc.; MCl Worldcom; and -

- AT&T Communications of Pennsylvania, Inc. for Adoption of Partial Settlement Resolving
" Pending Telecommunications Issues, Joint Petition of Bell Atlantic Pennsylvania, Inc., Conectiv .
Communications, Inc.; Network Access Solutions; and the Rural Telephone Company Coalition
- for Resolution of Global Telecommunications Proceedings, Docket Nos. P 00991 648 and P- .
00991649 (P.P.U. C. Sept 30 1999) ' . : -
(Global Order) - : .
Pennsylvanla Order at21.



obligatIons through a code of con‘duct would provide fo}r non-disCriminatory
‘access to the phone system for Venzon s retail arm and for Verlzon s competltors
“while belng more efficient and av0|dmg regulatory mlcromanagement 7

}III SPECIFIC LEGISLATIVE ACTION

No state has enacted Ieglslatlon requiring structural separatron Instead
'every state legislature that has completed its conS|deratron of the matter has
‘ rejected structural separatlon as a Iegltlmate reguIatory tool.. To date, the -
Ieglsglatlve process has been completed in lllinois andearyIand. In}III|n0|s, the:
'mtatter was not included in a major rewrite of telecommunications regulatory
‘statutes while in Maryland the sponsor of the ‘bhiI‘I‘ withdrew it after the first -
legisiative hearing. - . ‘.

v THE AUTI-IORITY DOES_;NOT POSSESS JURISDICTION TO | |
STRUCTURALLY SEPARATE BELLSOUTH '

The only relief reduested by PetitiOners is the complete structural
> separatlon of Bell South lnto distinct wholesale and retail corporate
| subsrdrarles ¥ In order o entertain this request, the Authority: must have sither
_express or implied authority to grant the rellef. It has neither. .-
A. Implied authorlty has been rejected as a basis to support
- structural separatlon by aII commissions. -
AT&T and the other Petltloners have filed S|mllar complalnt petrtlons in
-Florlda Indiana, New Jersey, and V|rg|n|a None of the flhngs contaln a specmc
' cutatlon of authonty to support the requested rellef Rather as here, there are -

' thln references to general statutes coupled wuth an lmphed ]urlsdlctron argument ;

- " Pennsyivania Orderat 31,



e

2 Florida Order at6. -

that the agency has author’ity toact. To date Florida and Virgin’i‘a have

compteted thelr proceedlngs and have re;ected the |mplred authorlty argument

: The Vlrgmla Corporatlon Commlssmn rejected AT&T’s lnherent authonty

argument and noted that the specmc Iegrslatlve auth_onty authorlzmg;the kind of

o restructur_ing envisioned by Joint Petitioners for Virginia electric utilities supports

the ’proposition that absent such enabling legislation fortelephone companies, . -

v the Commlssmn would not be able to order structural separatlon in

- telecommumcatlons

The Flonda Public Serwce Commlssron recogmzed that whlle it possessed -

broad authorlty, it only has those powers expressly granted by statute or

| necessanly. |mphed. After conslderlng AT&T’s mphed,authonty argurnent the

" “Commission concluded as follows:

We find it unfathomable that the Legislature intended to grant us
authority so broad that it would ultimately negate our express

- authority over the ILEC under Section 364.02(12), Florida Statutes.
(citation omitted). Consequently, we find that the Petitions fail to
-state a cause of action upon which relief can be granted. Namely, |
we have neither Federal nor State authonty to grant the rehef .
requested full structural separatlon ‘ .

- The rullngs of these two commnssuons rejectlng AT&T’s search for a statutory
. baSIS to support its claim when none exrsts is lnstructlve regardlng the valldlty of
_ the Petltlon before the Authorlty The Authorlty should likewise reject Implled |

: authorlty asa baSIS for the draconlan remedy requested

A The Authorlty does not possess |mpI|ed authonty to order
structural separatlon : , v

18 Petmon at 1 and 16.
Vlrglnla Orderat 3.



In the absence of an e)tpress grant of aUthority, the "‘onty other source of
jurlsdrctron is-by necessary |mplrcatron from the statutes PSC V. Southern
Railway Co 554 S.W. 2d 612,613 (Tenn 1977) In elther rnstance the grant of
power to the Commlssmn Is to be strlctly construed Pharr v. Chattanooga and
St. Louis Railway, 186 Tenn. 154, 208 S.W.2d 1013 (1948). The Tennessee
courts have .held that “[tjhe pOWers of the [TRA] must be found in the statutes. If
they are not there, tvhey are nkon-existent.” Deaderick Paging V. Tennessee .
Public Serv. Comm’n, 867 S.W.2d 729, 731 (Tenn. Ct. App. 1993). Irnplied |
_authority to o_rder structura_l separation is not present because the statutes cited
by PetitiOners concem the general s.upervisory authority of the Authority over
' _uttlities andvnothing more. Indeed, as discussed below the specific statutes cited
| by Petitioners do not even support their posrtron These general statutes cannot
support a structural separatron remedy when there is no further gurdance from
,i the General Assembly in the specrfrc succeedrng sections of the Chapter._
Franklin' Light & ‘Power 'Co. v. Southemn Cities Power Co., 164 Tenn. 171 , 189, 47
S.W.2d 86 (1931). | o o
Petltroners cite sectrons 65-5- 208(c) 65-4- 115 and 65-4- 122(c) for the |
proposrtron that the Authonty has junsdrctlon to address cross- subsrdlzatlon
predatory pricing, prrce squeezes dlscnmrnatory practrces and unreasonable |
' preferences These statutes provrde no support for structural separatlon ThIS IS'._"

partlcularly true because-the General Assembly' is famlhar wrth the issue and has '

10



‘impesed specific structural separation revquireme‘nts v_vhere appropriate.21
* Likewise, Petitioners citation of}seetion"65-4-.1v 24 (Lrnbundling) and section 65-4-
g "1.23 (unreaso'nablevdisadvantage) are not applicable because the statutory | '
sections aSsurne'on their face an .intevgrated telecommunic'ation_s service provider
that-__offers bothv retail and wholesale sen/iees.‘ "
' | The Petitioners have failed to citev any relevant statute, and implied
- authority is net present.v As in Florida and. Virgin‘ia,» it is “unfathomable” th_at the
~ General Assembly int}evnd'ed to giveithe’ Authority such a broad grant of authority

: withdut expressly including such ju_risdiction in a‘speCiﬁc statute.

| B. There is no express Tennessee statute that grants authorrty to ‘
order structural separatlon
The petition' does not conta‘in:a citation to any Tennessee statute that

expressly }au_tho_rivzes the Authority to order structural separation’. This omission :
dem'an‘ds that the Petition be di.sm'i'ssed becaUse the Tennesseé General '
Assembly is famrlrar with the structural separatron issue and has enacted specrfrc“ :
'Ieglslatlon to address structural separatron where approprrate Sectron 7- 52 601
| allows munrmpalltles to provrde certarn cable services if certain condrtrons are .

| met ifa munlcrpal electrrc system elects to provrde such services, Sectlon 7 52-
3603(a)(1)(A) requrres that |t do so via a separate dlvrsron that maintains |ts own
, accountrng and record keeprng system to prevent cross subsrdlzatlon The fact.
o 'that the- General Assembly drd not mclude a similar requrrement in any of the |

statutes governrng the Authorrty shows that jurrsdrctron is not present Indeed

| 72”‘See T.CA. §7-52—603(a)(1)(A) discussed at section IV c below. B

: 11'



- the Tennesse'e Telecommvunications Act of 1995 assumes a singlel

teleCOmmUnicatidns'serVice provider that offer"sl both retail and wholesale _} "

services';as evi}de_ncedvby sectiqn 65-4-124 which requires all prov}i.ders to offer

resale, packaging of ba’sie local ,eXChange serviCe or _Unbundled featdres.with

services of other providers, and nondi'scrir‘n.inationv‘.re‘quirements.z2 The Authority
. should reach the same conclvusio.n as the"\'/virg.inia Corporation CommieSien and

_ dismiss the Petltlon :

Vv STRUCTURAL SEPARATION IS BARRED BY FEDERAL LAW

Independent of Tennessee law, the_Telecommunlcatlons Act of 1996
(1996 Act) prohibits the requested relief.

Al Section 253 preempts any reqmrement that prevents an entity
from providing retail services.

The Petition clearly‘ requests the establishment of separate whelesale and‘
| }retarl entities, and. the wholesale entity would be prevented from engaglng in
retail operatrons Sectron 253(a) of the 1996 Act prohlbrts this result Sectron o
253(a) expressly preempts all state and Iocal barrlers to entry “No State or local
‘statute or regulatlon or other State or Iocal Iegat reqmrement may prohlblt or

| have the effect of prohlblt_lng the.abllrty of any entlty to provide any ‘lnterstate or -

intrastate telecommunications service.” 23 47 U_.S.C. -§_253(a) (emphasis added).'

2 Sectlon 65-4-101 (c) mcludes an ILEC in the defrmtlon of a telecommunlcatrons service -

- ESrovrder

. because of any state law, regulation or legal requirement. - Memorandum Oplnlon and Order 7
~.. Public Utll/ty Commrss:on of Texas 13 FCC Red 3460 3462 1 3 (1 997)

".1'21 _

Section 253(a) ensures that no entlty “ls inhibited from enterlng a telecommumcatlons market o



Petitioners’ structural separation proposat i,s}c'ontrary to the plain y\/ording cf'- |
 section 253 since the wholesale entity cannot proyide retail services?*

’ Mor'e'oVe_r, contrary to the atlegatEOn contained .in‘>_the.Petition, the
competitively neutral Ianguage conta‘ined ‘in section 253(b)‘ cannot justify
.structural separatlon Flrst appllcatlon of requnrements that only apply to certaln :
carriers is not “competltlvely neutral 7 Second section 253(b) states a
permissible competltlvely neutral requrrement cannot harm unlversal service, the
quality of ‘telecomrnunicattons-seryices or the availability of services' Structural
v separatlon would vrolate all of these items as explalned in Sectlon I - lII above
.and is contrary to Sectlon 253 of the 1996 Act

B. Structural Separatlon is contrary to the requwements of the
1996 Act :

The vr_equiremen_ts of section 251 of the 1}99_6 Act are clear th.at IL.E_Cs are |

“required to a_ct in both a wholesale and a retail capacity.

| Petitioners’ key cornplaint is that Bell South operates as both a wholesale

- prowder and retall competltor According to the Petltlon this creates
contradlctory roles that must be ellmlnated with structural separatlon 25 The
'}argument is in error because a unified carrier is required by the 1996 Act through
vsectlon 251 that requrres an ILEC to provrde local servrce and also act asa

wholesale prowder to competltors In partlcular m sectron 251 (c)(4) Congress

_reqUIred mcumbent LECs “to offer for resale at wholesale rates any

o 24 Such an“absolute prohibition on . entry is precrsely the type of actlon Congress intended to -
proscribe under section 253(a)Memorandum Opmlon and Order, CIass:c Tel Inc 11 FCC Rcd
13082 13096, 127 (1 996) ' :

% Petition at2. .



teleco.mrnunications service .that the carrier brovidesat retai[_to subscribers who
~ are not teleCommunications carriers.” That’statutory.}vbrovision necessarily
‘requires an incumbent LEC to rernain in both the Wholesale and _retail 'markets. '
' Structural-separation divides the IL‘EC in two and separates its wholesale
: offenngs from its retall services WhICh IS inconsistent wuth the 1996 Act 26
| Congress |ntent that rncumbent LECs provnde wholesale and retall
services on an mtegrated baS|s is equally demonstrated by the vfact that
Congress irnposed 'stru‘cturalb separation where it d‘eemed appropriate in the 1996
- Act. For example, section 2_72‘ required most in-region, interLATA services and
rnanufacturing activities to be provided by certain carriers through a strUcturaIiy
separate entity until certain conditions are met. Section 274 sets ovut specific
structural separation req}uire'ments for electronic publishing. CongreSs’ decision‘
not to adopt a similar requirement for the brovision of local ser\rices is clear
evidence that Congress rejected structural separation. | |
The D.C. Circuit’s recent decusnon in Assocratlon of Communications
Enterprlses v. FCC, 235 F. 3d 662 (D C. Cir. 2001) also refutes Petltloners
position. ThlS decrswn reVIewed a FCC merger condition requmng
.. - SBC/Amerltech to provrde Advanced Servrces through a separate subS|d|ary
| -- based on the f|nd|ng that the separate subsrdlary would not be subject to the

ILEC obllgatlons contalned in section 251 (c) of the Act 27 The FCC found that

% The FCC also concurs in this result. As FCC Chalrman Powell stated Congress “speCIflcaIIy '-

-~ opted not to take th[e] route™ of structural separation, choosing instead the “interconnection”

scheme set out in section 251. Powell: FCC Not Scoplng Out Issue Oriented Merger Cond/tlons,

'Washmgton Telecom Newswire, Apr. 5, 2001.

Appllcatlons of Ameritech Corp and SBC Communlcatlons Inc 14 F.C. C R 14,7112 (Oct 6 S

. 1999) (SBC Merger Order)



the separate Advanced Seryices entity was-not a successor or ass'ign of the
| ILCEC under section 251 (h) an’d thus'was. not subject to the vrvequiren"rents of' :
section 251 (c) The Court disagreed wrth thls conclusmn and vacated that -
sectlon of the SBC Merger Order The Court concluded that the FCC’s order
~ would improperly allow an ILEC to avord the resale obligations under the Act by
merely creating a wholly owned separate subSIdlary

In challenging the separate sub5|d|ary requirement in the above appeal
CompTeI which is also a petitioner here contended that the FCC s order
sanction[ed] avoidance” of section 251 (c)(4) and thereby “undermlned the basrc
“ statutory scheme establlshed by Congress »28 The D.C. Cil’CUIt agreed
reasoning that “the Act s »structure” not just the resaie requlrement of sectlon
251 (c)(4), but also the fact that Congress prowded for structural separation when
_ it was appropriate — rendersimplausmlef’ the FCC’s demsron.29 That same -
federai statutory “structure” renders petitioners’ structural Separationeven 'rnore,
impIaUSIbIe” here | | |

VI CONCLUSION

Verizon has conCIusiyely demonstrated that«structural separ_ation is_poor
.public :'p_oiicy’, is imperrn_issible under federal and'state law and has b.eenf. -
" ubiquitousiy rejected by state chmissi‘ons‘ and ieg‘islators. It vi/ill raise f |

'consumer*s rates' sIovir competition and decrease‘se'rvic'e qu.ality' The Authority

B .should recognlze the request for what |t is—a delaying tactlc by the. Pet|t|oners to

derall 271 relief in Tennessee It has been Venzon s experlence that the timing

B Joint Br. of Appellant and Supporting Intervenor, Assocration of Communlcatlons Enters V.o
» FCC No 99- 1441 at 37 (D C. C|r flled Aug 11, 2000) :

15



of these 'str'uctural separation filings'are mad.e When AT&T and.other entities‘

o make the mtemal decns:on that the ILEC can meet the 271 reqwrements and _ |
' obtaln the ablhty to enter the mterLATA toll market in a partncular state The .
Commlssmn should not condone such -action for at least one lmportant reason lt’
- is also Verizon’s actual experience that it is the_ Vgrant of 271 authonty that: |

= provides the impetusfor nondomina'nt oartiers to really compete in the local
"exc':’hange market 'Vertzon has 271 .authoﬁty in.New -Yotk Connecticut
Pennsylvama and Massachusetts at the present time. AII of the Petltloners are
suddenly able to compete and do so wgorously when the market requires them
to do so as opposed to expendmg aII their energy engaglng in regulatory

- arbltrage before state regulatory bodies. The _Authonty should reject the ,
‘requested rejlie_f and allow the market to operate.' The market will bring
co_mpetitton to TenneSSee - not'structur_al' separation. |

Respec fully submitted,

' Thomas R. Parker,
- Verizon South, Inc.
600 Hidden Ridge
- P.O. Box 152092
HQEO3J43
Irving, Texas 75015
Phone No: (972) 718 6361

_Fax No: (972) 71 8-1250

Internet: Tom.Parker@verizon.com

‘Dated: _ /1128lo)

2235 F.3d at 668
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~ APPENDIX A .
BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Petition by AT&T DOCKET NO. 010345-TP

Communications of the Southern . ORDER NO. PSC-01-2178-FOF-TP

States, Inc., TCG South : ISSUED: November 6, 2001 -
.Florida, and MediaOne Florida o
Telecom-munications, Inc. for

structural separation of
. BellSouth Telecommunications,

" Inc. into two distinct .

wholesale and retall corporate

sub31d1ar1es. :

~ The follow1ng Comm1551oners part1c1pated in the dlSpOSltlon of
this matter :

E. LEON JACOBS, JR., Chairman
J. TERRY DEASON '
LILA A.. JABER
BRAULIO I,. BAEZ
MICHAEL A. PALECKI.

.ORDER GRANTING BELLSOUTH’S MOTION TO DISMISS
AT&T’S AND FCCA’S PETITIONS FOR STRUCTURAL SEPARATION

. BY THE COMMISSION:

BACKGROUND

‘The Federal Telecommunications Act of 1996 (the aAct), P.L.
104-104, lO4th'C0ngress 1996, provides for the development of
competltlve markets in the telecommunications industry. Part III
of the Act establishes special provisions applicable to the Bell
Operating Companies (BOCs). In partlcular, BOCs must apply to the:
FCC for authorlty to provide interLATA (long distance) service
within their in-region service areas. A BOC -shall receive such
~authority after a showing that the local market is . sufficiently
. open. The FCC must consult with the Attorney General and the

~appropr1ate state commission before: making a determination
‘regarding a BOC’s entry into the interLATA market. See Subsections
} 271(3)(2)(A) and (B). In complylng with our obllgatlons under the
‘Act, we have opened several dockets and conducted numerous hearlngs _
~in an effort to address BellSouth. Telecommunlcatlons, ‘Inc.’s
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(BellSouth) appllcatlon for long dlstance service and the status of
the local telecommunlcatlons market ' : :

- On March 21, 2001 AT&T Communications. of the Southern States
Inc., TCG South Florida, and MediaOne Florida Telecommunications,
Inc. (AT&T) filed a petition requesting that this ‘Commission
1nst1tute proceedings and enter an order ‘requiring the structural
separatlon of BellSouth “1nto two distinct wholesale and retail
corporate ‘subsidiaries.” - Subsequently, on April 10, 2001,
BellSouth filed its Motion to Dismiss, or in the Alternatlve,'
. Motion to Strike AT&T’'s Petition seeking the Structural Separation
of BellSouth. (First Motion to Dismiss) On May 2, 2001, AT&T filed

a response oppos1ng BellSouth [ Motlon to Dlsmlss

On Aprll 10 2001, Florida Competitive Carrlers Assoc1atlon
(FCCA) filed its Request for Commission Investigation Concerning
the Use of Structural Incentives to Open Local Telecommunications
markets in Support of AT&T’s Petition to Initiate: Proceedlng - On
April 17, 2001, BellSouth filed its Motion to Dismiss or in the
Alternative Motion to Strike FCCA’'s Request. On May 2, 2001, FCCA

‘filed its Response in Oppos1tlon to BellSouth s Motlon to Dismiss
FCCA’'s Request : '

By Order No. PSC-01-1206-PCO- TP, issued May 30, 2001 we - found

_that a Commission workshop would ‘provide the best forum' to -

determlne subsequent courses of action, which would include ruling
on  the Motions filed in this docket. A Commission Mbrkshop/
attended by the full Comm1s31on (Workshop) was held on July 30 and
31, 2001 1n Tallahassee.

The purpose of the workshop was. to dlscuss AT&T’ s Petltlon
our legal authority, the problem to be remedied, the costs and
benefits of the suggested remedies, legal. 1mped1ments to remedles ;
other than  structural separation, and the ~effect structural -
separation would have on. BellSouth* s obllgatlons under the Act and
Chapter 364 Florlda Statutes

On June 20 2001 AT&T flled 1ts Motlon to Clarlfy and Amend”
- Petltlon for Structural Separation. On July 2, 2001, BellSouth
filed its Opp031t10n to Motion to Clarify and Amend AT&T’s Petltlon

for Structural Separation. By Order No. PSC-01-1615-PCO-TP, issued -

August 8, 2001, AT&T’'s Motion to Amend its Petition was granted.

On - August 28, 2001, BellSouth filed its Motion to Dismiss-
p'(Second Motion to Dlsmlss), Motion:' for More Definite Statement, and
“.Motlon to Strlke Clarified and Amended Petltlon ’
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on September 10, 2001, AT&T flled its Response to BellSouth s
Second Motlon to Dismiss. -

We have jurlsdlctlon over the Petltlons pursuant to Sectlon‘
.364 01(4) (g}, Florlda Statutes

FIRST MOTION TO DISMISS

o The arguments raised by BellSouth in its Motion assert .that .
“(1) the Commission lacks subject matter jurlsdlctlon over the
. relief requested; (2) AT&T fails to. state a cause of action upon
- which relief can be granted; and (3) the Commission is barred by
‘the operation of the Telecommunications Act of 1996 (Act) and other .
federal law from grantlng the requested relief. These arguments
addressed the sole issue of whether we could order full structural
separation as requested by AT&T in its orlglnal petltlon '

. By Order No. . PSC-01- 1615-PCO-TP, 1ssued August 8 2001 AT&T S
- Motion to Amend its Petition. was granted. AT&T’'s amended petition
~clarified that it requests us to consider all rellef necessary or
approprlate under the c1rcumstances

Consequently, BellSouth’s First Motlon to Dismiss filed April
- 10, 2001, which was based solely upon our alleged inability- to
. grant. full structural separation, has been rendered moot. = See
Vanderberg v. Rios, 2001 Fla. App ‘LEXIS 15035.

'SECOND MOTION TO DISMISS
BellSouth

‘ According to the ILECs, structural separation is premised on
the belief that local telecommunlcatlons remains essentially -a

natural monopoly. . To the contrary, ILECs. percelve local
- telecommunications as rapidly -becoming a natural competltlve
market . In addition to the one- time and ongoing costs of

~structural separation, which will be passed on to end users in the
form of “higher rates, ILECs argue that such a plan would reduce
BellSouth’s incentive to invest. In addition; ILECs believe that

. ALECs would also. ‘have less incentive to invest, ‘since entrantsd

-could rely on the BellSouth wholesale entity. and ‘minimize ‘the

~inherent risks associated. with 1nvest1ng Less investment would

..translate 1nto less 1nnovatlon

BellSouth argues that .to- the extent the Clarlfled and Amended
Petltlon seeks structural separatlon as rellef BellSouth moves
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that we dismiss AT&T’'s Amended Petition. In support of this
Motion, BellSouth incorporates by reference all arguments set forth
in its First Motion to Dismiss.’ ' : o L

BellSouth argues that no statute expressly nor impliedly

' grants us the authority to order structural separation. BellSouth -

states that when AT&T cites to an order of the Pennsylvania
Commission in support of structural separation, AT&T fails to point
out that the Pennsylvania Commission had the express authority to
order structural separation. The same or similar authority does
not exist in Florida. Consequently, we do not have the express

authority to order structural separation.

-Next, BellSouth states that any implied authority must be
derived  from fair implication and intendment incident to any
express authority. See Atlantic Coast Line R.R. Co. v. State, 74
So. 595, 601 (Fla. 1917); State v. Louisville & N.R. Co., 49 So. 39
(Fla. 1909). Moreover, if there is any reasonable doubt -as to
whether we do or do not have the authority to order structural
separation, BellSouth argues that it must be found that the we lack
the power. State v. Mayo, 354 So. 2d 359, 361 (Fla. 1977)."

Counsel for BellSouth has argued that a finding that we have
the implied power to structurally separate BellSouth would require
a finding that the legislature intended to allow us to deregulate
the newly formed wholesale entity.? BellSouth contends that such
an intent is unpalatable. S ' ;

In support ofj,its argument, BellSouth cites to Section
364.02(12), Florida Statutes, which defines “telecommunications
company” as-“every.corporation, partnership, and person

. 'These arguments were also incorporated in BellSouth’s Motion to Dismiss
" FCCA’s Request. Consequently, we‘find the conclusion reached herein is equally -
applicable to that Motiom. e :

» 2BellSQu_th also argued that the Florida Législature and Congress clearly
envisioned a single “local exchange telecommunications company” providing both
wholesale ‘and retail services. . : S o
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offering two-way telecommunications service to the public for hire

“within this state by the use of a telecommunications facility.” -

This definition expressly excludes “an entity which provides a .
- telecommunications facility = exclusively =~ to ~a  certified
telecommunications company.” § 364.02(12)(a), Florida Statutes.
If BellSouth were structurally separated into two distinct retail
and wholesale entities, the company contends that the wholesale
‘entity would then cease to provide telecommunications service to
the public and would be providing telecommunications. fac111t1es
exclu51ve1y to certlflcated telecommunlcatlons carriers.

-ALECs_

The Alternative Local Exchange Companies (ALECs) take the
position that attempting to develop local competition by continued
reliance on regulatory enforcement is very time consumlng, resource
intensive, and ineffective. Structural separatlon is seen as a way
of aligning incentives such that BellSouth’s wholesale entlty would
be dealing with all retail entities on an equal footing. According
to the ALECs, this would eliminate the inherent conflict of
‘interest with BellSouth being the dominant retail provider and also
the dominant supplier upon which its competitors rely.

. DECISION

Under Florida law, the purpose of a motion to dismiss is to
raise as a question of law the sufficiency of the facts alleged to
state a cause of action. Varnes v. Dawkins, 624 So. 2d 349, 350
(Fla. 1lst DCA 1993). In order to sustain a motion to dismiss, the
moving party must demonstrate that ~accepting all allegations in
-~ the petition as facially correct, the petition still fails to state
a cause of action for which relief can be granted. ~In re
- Application for Amendment of Certificates Nos. 359-W and 290-S to
Add Territory in Broward County by South Broward Utility, Inc., 95
FPSC 5:339 (1995); Varnes, 624 So. 2d at 350. When “determining

- the sufficiency of the complaint, the trial court may not look
beyond the four corners of the complaint, consider any afflrmatlve
defenses ‘raised by the defendant nor consider any ev1dence likely
to be. produced by elther 51de - Id. : , '

, Whlle we have broad : authorlty - to regulate -~ the
telecommunlcatlons 1ndustry, we - only have those powers expressly
. granted . by statute - or necessarily 1mplled ; “8ee - Florida

‘Interexchange Carriers Ass'n v. Beard, 624 So. 2d 248, 251 (Fla.
1993); Deltona Corp. v. FPSC, 220 So. 2d 905, 907 (Fla. 1969).
Section 364.01, Florida Statutes, states that “the transition from
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the monopoly provision of local exchange service to the competitive
‘prOVision thereof will reguire. appropriate regulatory oversight: to
protect consumers and prov1de for the development of fair and
effective. competition . . . .” - Moreover, Section 364.01(4)(g),
.Florida Statutes,.vrequlres us to exercise our . exclusive
jurisdiction to “[elnsure that all providers of telecommunications
' services are treated fairly, by preventing anticompetitive behavior

and eliminating unnecessary‘regulatory'restraint.” ; :

We find it unfathomable that the Legislature intended to grant
us authority so broad that it would ultimately negate our express
authority over the ILEC under Section 364.02(12), Florida Statutes.

See State v. Mayo, 354 So. 2d 359, 361 (Fla. 1977) (holding that if
there is any reasonable doubt as to whether the Commission doesg or

does not have the authority to do a certain act, it must be found

that the Commission lacks the power). Consequently, we find that
‘the Petitions fail to state a cause of ‘action upon which relief can

- be .granted. Namely, we have neither Federal nor State authority to

-grant the rellef requested, full structural separatlon

However, our analy31s does not end there To- address the
remainder of the Petitions’ lesser included remedies, we note that’
in fulfilling the Legislative mandate to promote competition our
decisions must not be made in a vacuum. We must not only carefully.
examine the decision before us, but we must also cautiously examine
how each of our other actions affect the parties involved, their
employees and investors; the effect on other 1ndustry stakeholders,
and most 1mportantly, the consumers of thelr services.

Almost three years ago a Petltlon was filed by FCCA and AT&T,
among others, who argued that the qulckest way to competltlon was
through the follow1ng ' : . :

‘(a) Establlshment of a generic BellSouth Unbundled
' Network Element (UNE) pricing docket to address
-”1ssues affectlng 1ocal competltlon, L -

(b) Establlshment of a Competltlve Forum to. address-
.BellSouth operatlons 1ssues, -

.(c)h Establlshment of thlrd party testlng of BellSouth s
: "Operatlonal Support Systems (OSS),- : :

'_(d)“Inltlatlon of a rulemaklng proceedlng to establish
v expedlted ‘dispute resolutlon procedures. appllcable
. to all local exchange carrlers (LECS), and -
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- (e) Provision of such other rellef that the Comm1s51on
deems just and proper

To date, we have 1n1t1ated an 1nvest1gatlon 1nto UNE pricing;
established third party testing of BellSouth’s O0SS; --established .
permanent performance measures and self-executing remedies; created
an expedited  dispute resolution process; and established a
collaborative process to resolve systemic problems ar1s1ng from
interconnection agreements. Some - of ‘these were opened at the”
insistence of the Petitioners now before us. :

In addition to the above named dockets, we have aISO»initiated

an investigation into alleged  anticompetitive behavior by .
BellSouth.3 That docket will examine the systemic deficiencies -

that the Petitioners have alleged herein. The goal of that docket

'is to discover what the problems are, if any, and to. apply spec1flc

solutions to those problems.

_ In the instant docket, however, the Petitioners are requestlng
that we establish our authority to order a remedy, so that we may
investigate whether the facts justify exercising that authority.

‘This is a solution in search of problem. - While we always. encourage

innovative ways to remedy current problems, we are wary - of

- searching for problems for which to apply innovative solutlons

3Similar . dockets have been opened to investigate the ‘alleged -
antlcompetltlve behav1or of other ILECs g B . : T
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" Moreover, while some of those dockets are pending, AT&T and
FCCA have petitioned this Commission for additional relief. This
‘most recent Petition requests relief so ‘draconian that- of the
states that have examined‘the issue, all have rejected it. To
find that = structural - separation 1is necessary to promote
competition, as the Petitioners urge, implies at best, that we
question our confidence . that the other dockets will promote
competition; and at worst, that our earlier efforts have been in
vain. -Similarly, this most recent Petition either is cumulative,
or will interfere with, our earlier efforts, many of which are
ongoing. In any event, pursuing this course of action will further
deplete our limited resources to the detriment of other pending .
dockets, . some of which, as mentioned earlier, were initiated at the
request of the Petitioners before us. : .

This most recent Petition also suggests that the way to fix a
problem is to apply numerous remedies in the hopes that one will
work. ~ We find that this is an inefficient way to encourage
competltion Each additional regulation imposed on BellSouth
- creates costs ~and inefficiencies, ‘may interfere with other
-regulations previously imposed; and brings uncertainty to an
industry in which stability is necessary to foster competition.
Not only is it. premature to judge the efficacy of our earlier .
efforts, but it is also premature - to determine that another
solution is necessary. : : :

"As stated-above,_our decisions are not made in a vacuum. In
the instant docket, we have benefitted from a full two days of
workshop testimony during which each stakeholder, including the
‘Petltloners here, had full opportunity to discuss and relate to us
the many ramiflcations of structural separation and other potential
remedies, as well as the bearing of our other pending dockets on
matters here alleged ' ‘

4Pennsylvania approved functional separation

5At the Agenda Conference:  AT&T was afforded the opportunlty to withdraw 1ts
Petition, w1th leave to pursue thls natter once the other dockets had been
resolvedv :
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We cannot indulge hypertechnlcal 1nterpretat10n of procedural
protocol where the interests of Florida ratepayers are at stake.
In this proceeding, 11ke all others, we need.to take a common sense
approach, considering costs and beneflts of suggestions which come
"before us. 1In the workshop, we were advised that a bifurcation of'’
- BellSouth would inevitably lead to greater costs - greater costs
which would be ultimately borne by Florida's ratepayers.. We
 learned of the necessity for certainty in this industry - certalnty
which would be upset by further investigation of such a draconian

measure. We were advised that the fracture of BellSouth would
dlscourage both innovation and investment -  innovation -and
1nvestment which would have otherwise inured to the benefit of the
ALEC community, and to Florida's ratepayers.. Indeed, investment -

-and innovation are among the many reasons we are mandated to foster
competltlon to begin w1th ‘

What's more, we cannot ignore the hundreds of agreements
’amlcably reached by and between BellSouth and the ALEC community
under BellSouth's current structure. Thankfully, relatively few
disputes have arisen, fewer still have come. to ‘our attention
because many of the disputes have been amicably settled. The
agreements and their amicable refinement contradict any notion that
structural separation is a prerequ1s1te to the establlshment of
- competition in thlS industry.. :

The competltlve marketplace has been analogized to a machine.

We flnd that analogy appropriate here. When someone desires to
repalr a machine, they begin their job by dlscoverlng the source of
‘the problem. Then, they hypothesize what will remedy that problem
and apply that remedy. Next, they wait to see if the machine.
performs better or worse than previously. This accomplishes two .
things. First, it minimizes the disruption to the machine and the
~costs-involved in fixing the problem. Second, it helps outside
,observers, in this case other utility commissions, see what works
“and what does not work. for a spec1f1c problem '

The Petitioners have suggested an alternatlve way to fix the
alleged problem. The remedy requested herein, would ‘scrap the
’exrstlng machine, ignore prev1ous efforts that are still ongoing,
and hope that the resulting machine will vyield the desired result.
~This uncertain outcome associated with structural separation will
not only 1mpose ‘additional costs and’ 1neff1c1enc1es, but discourage.
1nvestment in -and- 1nnovatlon by BellSouth

‘ , Wlth respect to an addltlonal 1mportant issue: at- the October
16, 2001 Agenda Conference,;counsel for Verlzon 1nformed us’ of. the
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1mpactS"the events of September 11 had .on its operations.
Verizon’s counsel stated that after the destruction  of its
facilities in Manhattan, Verizon was told to get Wall Street back
in business in less than a week; it did. Counsel for Verizon went
on to state that “[tlhis unprecedented achievement ‘would not have
been possible if Verlzon s wholesale and retail operations were in
two separate companies. This is a risk to’ our economy . and
consumers that we are not w1111ng to take. It would be a violation
of simple common sense for this Commission to erect a structural
barrier to BellSouth’s ablllty to react to national emergency in
these troubled times. ' :

In con51deratlon. of the foreg01ng, BellSouth's Motion to

‘Dismiss filed August 28; 2001, and BellSouth’s Motion to Dismiss

FCCA’s Request filed April 10, 2001, are hereby granted. The
remainder of AT&T’s and FCCA’s ‘Petitions are - denied without
prejudice to refile and explain what exactly they are requesting;
what they believe the requested remedy will accomplish; - and-
precisely why this cannot be accomplished ' in already pending .
dockets. As the request for structural separation has been-

~addressed herein, parties are cautioned against- 1nc1ud1ng this

again in any future pleading.

MOTION FOR MORE DEFINITE STATEMENT AND MOTION TO STRIKE

In light' of our ruiing on BellSouth’s Second Motion to

Dismiss,  we find that ‘BellSouth’s Motion for More Definite

Statement and Motion to Strike Clarified and Amended Petltlon,

'flled August 28,2001, have been rendered moot.

Based. on the fore901ng,'1t is

- ORDERED by - the Florida Public Service Commission that
BellSouth’s Second Motion to Dismiss, filed August - 28, - 2001, is

-hereby granted. It is further -

ORDERED»-that: BellSouth’s Motion to Dismiss 'or in the -
Alternative Motion to Strike Florida Competitive Carriers

»'Assoc1atlon = Request for Commission Investigation Concernlng the

Use - of . Structural 1ncent1ves to Open Local Telecommunlcatlons'
markets in Support of AT&T’s Petition to Initiate Proceedlng, flledf

'Aprll i7, 2001, 1s hereby granted. It is further

ORDERED that the Motlon to Dlsmlss, or in the: Alternatlve,_,z

”Motlon to Strlke AT&T's Petltlon seeklng the Structural Separatlon-'
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-of BellSouth flled Aprll 10, 2001, has been rendered moot. It is
~further ' : o '

ORDERED that BellSouth s Motlon for More. Deflnlte Statement

: and Motion to Strike AT&T's Clarified and Amended Petition, flledt

August 28, 2001, have been rendered moot. It is further

ORDERED that the parties may reflle thelr Petitions as set

forth in thlS body of this Order. It is further

ORDERED-that thlS'dOCket shall ‘be closed;

By ORDER of the Florida Publlc Serv1ce Comm1s51on thls 6th

day of November, 2001

BLANCA 'S. BAYO, Director
Division of the Commission Clerk
and Admlnlstratlve Serv1ces

By: /s/ Kay Flynn
Kay Flynn, Chief
Bureau of Records and Hearing
.Serv1ces :

Thls is a facs:Lmlle copy. Go to the
Commission’s Web site, i
" http://www. floridapsc.com or fax a request
- to 1-850-413-7118, for a copy of the order
with signature. o ' ;

(SEAL)

JKF -

Concurring Opinion

Chairman' Jacobs 'concurred in part w1th the. Comm1ss1on ‘s

Vdec151on with the follow1ng oplnlon

- Iconcur in the majorlty opinion whlle offerlng the follow1ng
clarification of the logic Wthh led me to grant BellSouth s Motlon;

‘to Dismiss. .
. Under Florida law, the purpose of a motlon to dlsmlss is toh,»

raise as a gquestion of law the suff1c1ency of the facts alleged to
state a cause of actlon Varnes V. »Dawk1ns,_624 So. 2d,349 350
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'(Fla lst DCA 1993) In order to sustain a motion to dismiss, the
~moving party must demonstrate that, accepting all allegations in
the petition as facially correct, the petition still fails to state
a cause of action for which relief can be granted. . In re
Application for Amendment of Certificates Nos. 359-W and 290-S to
Add Territory in Broward County by South Broward Utility, Inc., 95
FPSC 5:339 (1995); Varnes, 624 So. 2d at 350. When “determining
the sufficiency of the complaint, the trial court may not look
beyond the four corners of the complaint, consider any affirmative
~defenses raised by the defendant nor consider. any - ev1dence llkely
to be produced by elther side. Id. .

In this case I conclude that the Comm1ss1on has subject matter
jurisdiction. Section 364. 01(4) (g), Florida Statutes, requires us
to exercise our exclusive Jjurisdiction to “[e]lnsure that all
providers of telecommunications services are treated fairly, by
preventing antlcompetltlve behav1or and ellmlnatlng unnecessary ‘
regulatory restraint. v »

: However, I believe that AT&T has failed to state a cause of

action upon which relief may be granted in this forum. In my view,
- the  act of structurally separating BellSouth constitutes the
imposition of an equitable remedy, the principle purpose of which
is the removal of impediments to the establishment of a competitive

telecommunlcatlons market. International Salt Co. . v. United -

States, 332 U.S. 392, 401 (1947) . While the implied authority of
the Commission is broad enough to inquire into competitive conduct,
it does not clearly authorize us to impose equitable relief. .
Traditionally, equitable relief of this sort has been reserved to
agenc1es with spec1f1c statutory or antitrust authority.

Therefore, to the extent that the Petition requests the remedy,
. of ‘structural separation, it fails to state a cause of action for
~ which this Commission is authorized to grant relief. To the extent
‘that the Petition . requests . ‘all - other ' appropriate remedies,
currently there is a proceedlng before us wherein any findings of
~anticompetitive practices could afford- the- petitioners an
opportunlty to proffer approprlate remedies. Thus petitioners
suffer no real harm in dlsmlss1ng these Petltlons : '

vDisSentingsOpinion

_ Comm1ss1oner Paleck1 dlssented from the Comm1ss1on s -decision
w1th the. follow1ng oplnlon
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I dissent from the majorlty dec151on to. grant BellSouth’'s
August 28, 2001 Motion to Dismiss and to dismiss the ‘petitions of
AT&T and FCCA. 1In order to sustaln a motion to dismiss, the moving
party must demonstrate that, ~accepting all allegations in  the
petition as facially correct, the petition fails to state a cause
of action for which relief can,be granted. BellSouth has-not met
that burden. v - L ’

While the majorlty found that it lacked jurlsdlctlon to order
structural separation, structural separation is ‘but one remedy
among many available to the Commission, and the proof, if any, will
determine the need and nature of the remedy.  Indeed, the
‘petitioners asked the Commission to consider a ‘wide range of
remedies and for an opportunity to provide the proof which may
justlfy one or more of those remedies. The majority chose not to
.give the petltloners that opportunity here. It has been suggested
that the petitioners might find their point of entry in other
dockets. 'I disagree. First, it appears that these other dockets
do not provide petitioners a point of entry to pursue remedies well
within our Jjurisdiction, including even a modest proposal to
‘require BellSouth to redesign its systems. Second, it seems that
the petitioners are entitled to present their case. to the
Commission by means of a vehicle of their own selection. '

The Commission ought not eschew jurisdiction unless there is
good reason to do so. I see no need to decide the jurisdictional
question in haste, and I am concerned that the majority’s decision
may tie the Commission’s hands in the future. The. Legislature may
never have -contéemplated structural separation. However, if
evidence were prov1ded to demonstrate the need for such a remedy, I
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am conv1nced that the Commlss1on has the jurlsdlctlon under its
‘broad statutory authority?®.

Even if the Commission lacked jurlsdlctlon. to order full
structural separation, the matter of the broad range of remedies
sought by both petitioners remains. No party has suggested that
the CommiSsion lacks jurisdiction over these "lesser included”
remedies:. In fact, the FCCA petition did not request structural
separation, but rather "structural incentives, " which clearly are
within the Commission’s jurisdiction. Nevertheless, the majority
sends the petitioners on their way, without first having afforded
the petitioners a clear and effective p01nt of entry 1nto the
admlnlstratlve process.

, It iS’apparent.thatvthe Commission has resolved a good number
of disputed issues of material fact adversely to the petitioners.
without affording them an opportunity to present evidence to the
Commission. Several of the arguments made at our agenda conference -
in favor of dismissal speak to the merits of the case. These
‘include arguments that structural separation: '

®The term structural separation does not have a  single, universally
accepted definition. Even. within' the. industry, the term can have -different
meanings. - Remedies far short of the ‘complete break- -up of a U.tlllty may still
fall under the definition. As early as 1912, the Supreme Court in United States
~v. Terminal R.R. Ass’'n, 224 U.S. 383, 32 8, Ct. 507, 56 L. EA. 810 (1912), used
structural- separation as a tool to prevent incumbents, whose facilities could not
practicably be dupllcated by competitors, from using those facilities as. a
bottleneck to foreclose competltlon and injure consumers. There, the Court
" required that  non- -owner railroads be provided use of the Terminal Railroad
Association’s facilities upon such just and reasonable terms as would place every
such  company upon ag nearly equal plane as that. occupied by the proprietary
companies. The Court further noéted that failure to achieve this result would -
lead the Court to order “complete disjoinder” of the Terminal Rallroad
Association from any ownershlp by the proprletary railroads. i
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1) would lead to additional costs.to_Florida ratepayers;

2) would discouragevinnovationvand’investment}'

3)  would impair a utility’s ability to react to. mational’

" emergencies such as occurred»on,September 11lth;

4) would interfere with our 'exiSting’ efforts to. promote’
competition; ~ C - :
5)  is unnecessary because BellSouth and the competltlve local

exchange carriers (CLECs) have amlcably' reached. numerous
agreements; and ' : - S

6) is.a draconian measure.

xThese are. not issues approprlately con51dered in dec1d1ng a motion.

to dismiss. Durlng discussion of this matter at our agenda

~conference, I had a great deal of difficulty separating these
~issues, many of which were also discussed during an earlier 2-day .

informal workshop, from the matter at hand -- the motion to dismiss
and the applicable standard. We allowed the parties to make.

”fnumerousvarguments addressing the merits of the case.  Our decision
seemed more like a vote after a hearing than a vote on a motion to
~dismiss. Unfortunately, neither the arguments made at the informal

workshop or at our agenda conference constitute sworn testimony or

- provide a point of entry under the law. At this time, the

Commission has heard no evidence in the form of sworn testimony to

_ either support or counter arguments.of the parties. We should not :

prejudge disputed issues of material. fact without having first

given all parties the opportunity to present such evidence.

Where we have jurisdiction (and with respect to the "lesser

includeds, " no one argues that we do not), Florida administrative

law requires that we hear what the petitioners have to say. Thus,

‘we have not only dismissed the prayer for structural separation on
Jjurisdictional considerations, we have denied all other prayers for

relief on the merits. We have jurlsdlctlon over these matters, and

‘we have afforded no point of entry

A Modest PropoSal

In the  pursuit of robust 1ocal competltlon “in - the
telecommunlcatlons 1ndustry, we have witnessed excessive lltlgatlon

and hregulatlon srnce, the Telecommunlcat;ons  Act  of 1996
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Refereelng dlsputes between. incumbent local exchange carriers
(ILECs): and CLECs and micromanaging the conduct of the ILECs toward .
-~ the CLECs in mlnute detall have become prlmary occupations of this
fComm1531on » .

Currently,-BellSOuth serves its own retail customers with one
"set - of systems and processes and the CLEC customers with a
separate, discreet set of systems and processes. In numerous
Commission dockets, the CLECs have claimed that these systems do
not work and do not allow them to fairly compete. The Commission .
has responded repeatedly with additional regulation designed to
improve BellSouth’s service to the CLECs. Yet, we have been unable
‘to dlmlnlsh the level of complaints’ and lltlgatlon

The 1instant docket,Would have prov1ded a vehlcle to explore
options or modifications: to our current command . and control
approach. One option that could have been explored in a full and
fair hearing is whether BellSouth could serve both the retail side
of its business and the CLECs through the same systems and
-processes. Evidence may show that under such a plan, it would be
in BellSouth’s self-interest to make sure the systems work properly
so that its own customers are’ served properly,,and CLECs (u31ng the
- same systems) would, in turn, be served properly. Such an approach.
may give CLECs the perception that they are treated equally with .
the retail side of BellSouth, that they are all going through the
same processes and lined up at the same ticket window. This may
well  mitigate the current 1level of costly litigation and-
‘regulation. BellSouth, the CLECs, consumers, and the taxpayers of
‘this state stand to benefit from reduced litigation and increased
- competition. I believe this docket -afforded us with an opportunlty
to consider testlmony on these matters. v v

‘The following are some ‘issues that the Commlss1on mlght have
been able to con31der within thlS docket

Since implementatiOn'of the Telecommunications Act
of 1996, what has been the expense to BellSouth,
its  shareholders, and the  ratepayers . of
establishing -separate ‘and distinct systems  and
processes:to provide serVice to=CLECS?

Are any' beneflts derlved. front BellSouth. serv1ng_'
CLECs through systems and processes .that :are
‘separate from the systems and processes it uses tOm'
serve the retall side: of 1ts own bus:.ness'>
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Could BellSouth serve both the retail side of its
business and the CLECs through the’ same systems and
. processes; and at what cost?

What costs'havefBellSOuth, the ratepayers, and the
taxpayers incurred as a result of ‘regulation and

litigation (before the commissions, the FCC, and

the courts) regarding BellSouth's conduct toward -
the CLECs? " ‘ '

x Could this Commission eliminate the current brittle
' system of trying to deter in advance every act of
misconduct between BellSouth and the CLECs by
asking BellSouth to evaluate its systems and
processes and propose how they could be designed so
that the retail side of its business would use the

same systems and processes as the CLECs?

Will ratepavers benefit through head-to-head
competition, - in which BellSouth retail and . the

. CLECs  are served through the same systems and
processes? : ' S

No Point of Entry

No existing Commission docket gives AT&T and FCCA a point of
entry to explore these issues. Upon inquiry during the agenda
" conference, = BellSouth - acknowledged = that a  non-docketed
"collaborative process" was probably the best vehicle currently
before the Commission to'explore these issues. Unfortunately, this
,"collaboratlve process" does not prov1de a p01nt of entry for
.petltloners to present thelr case.

ConclUsion

The recommendation of our staff that the Commission hear»the
,‘ev1dence and determine the appropriate remedy, based on the record -
. in its entirety, is a reasonable one. .Given this Commission's

- broad authority, including specific 1egis1ative' directives to

"foster competition in the. telecommunications 1ndustry, I cannot
support the. majorlty s dlsmlssal of the petltlons '
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NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW :

The :Florida Publlc Serv1ce Comm1s51on is requlred by Sectlon
120.569(1), Florida  Statutes, to notify parties:  ‘of  any
administrative hearing or jud1c1al review of Commission orders that
is available under Sections 120.57 or 120.68, Florida Statutes, as
well as the procedures and time limits that apply. This notice
should not be construed to mean all requests for an administrative
hearing or judicial review will be granted or result in the rellef

sought.

Any party adversely affected by the Commission’s flnal action

in this matter may request: 1) reconsideration of the decision by

filing a motion for reconsideration with the Director, Division of

the Commission Clerk and Admlnlstratlve Serv1ces, 2540 Shumard Oak

Boulevard, Tallahassee, Florida 32399-0850, within fifteen (15)
days of the issuance of this order in the form prescribed by Rule
25-22.060, Florida Admlnlstratlve Code, or 2) judicial review by
the Florlda Supreme Court in the case of an electric, gas or

telephone utility or the First District Court of Appeal in the case

of a water and/or wastewater utility by filing a notice of appeal
with ~ the Director, Division of the Commission  <Clerk and

vAdmlnlstratlve Services and filing a copy of the notice of appeal
‘and the filing fee with the appropriate court.  This filing must be
completed within thirty (30) days after the issuance of this order,
. pursuant to Rule 9.110, Florida Rules of Appellate ‘Procedure.. The -

hotice of appeal must be in the form spec1f1ed in Rule 9. 900(a),

vFlorlda Rules of. Appellate Procedure



